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according to procedures set forth in ap-
pendix A of this subpart. 

(2) All units tested under this para-
graph shall be selected and tested in 
accordance with the provisions given in 
paragraphs (a) through (e) of this sec-
tion. 

(3) The manufacturer shall bear the 
cost of all testing conducted under this 
paragraph. 

(4) The manufacturer shall cease dis-
tribution of the basic model tested 
under the provisions of this paragraph 
from the time the manufacturer elects 
to exercise the option provided in this 
paragraph until the basic model is de-
termined to be in compliance. The De-
partment may seek civil penalties for 
all units distributed during such pe-
riod. 

(5) If the additional testing results in 
a determination of compliance, a no-
tice of allowance to resume distribu-
tion shall be issued by the Department.

§ 431.193 [Reserved]

§ 431.194 Cessation of distribution of a 
basic model of an electric motor. 

(a) In the event that a model of an 
electric motor is determined non-com-
pliant by the Department in accord-
ance with § 431.192 or if a manufacturer 
or private labeler determines a model 
of an electric motor to be in non-
compliance, then the manufacturer or 
private labeler shall: 

(1) Immediately cease distribution in 
commerce of the basic model. 

(2) Give immediate written notifica-
tion of the determination of non-
compliance, to all persons to whom the 
manufacturer has distributed units of 
the basic model manufactured since 
the date of the last determination of 
compliance. 

(3) Pursuant to a request made by the 
Secretary, provide the Department 
within 30 days of the request, records, 
reports, and other documentation per-
taining to the acquisition, ordering, 
storage, shipment, or sale of a basic 
model determined to be in noncompli-
ance. 

(4) The manufacturer may modify the 
non-compliant basic model in such 
manner as to make it comply with the 
applicable performance standard. Such 
modified basic model shall then be 

treated as a new basic model and must 
be certified in accordance with the pro-
visions of this subpart; except that in 
addition to satisfying all requirements 
of this subpart, the manufacturer shall 
also maintain records that dem-
onstrate that modifications have been 
made to all units of the new basic 
model prior to distribution in com-
merce. 

(b) If a basic model is not properly 
certified in accordance with the re-
quirements of this subpart, the Sec-
retary may seek, among other rem-
edies, injunctive action to prohibit dis-
tribution in commerce of such basic 
model.

§ 431.195 Remedies. 

If the Secretary determines that a 
basic model of any covered equipment 
does not comply with an applicable en-
ergy conservation standard: 

(a) The Secretary will notify the 
manufacturer, private labeler, or any 
other person as required, of this finding 
and of the Secretary’s intent to seek a 
judicial order restraining further dis-
tribution in commerce of units of such 
a basic model unless the manufacturer, 
private labeler or other person as re-
quired, delivers, within 15 calendar 
days, a satisfactory statement to the 
Secretary, of the steps the manufac-
turer, private labeler or other person 
will take to insure that the noncompli-
ant basic model will no longer be dis-
tributed in commerce. The Secretary 
will monitor the implementation of 
such statement. 

(b) If the manufacturer, private la-
beler or any other person as required, 
fails to stop distribution of the non-
compliant basic model, the Secretary 
may seek to restrain such violation in 
accordance with sections 334 and 345 of 
the Act. 

(c) The Secretary will determine 
whether the facts of the case warrant 
the assessment of civil penalties for 
knowing violations in accordance with 
sections 333 and 345 of the Act.

§ 431.196 Hearings and appeals. 

(a) Under sections 333(d) and 345 of 
the Act, before issuing an order assess-
ing a civil penalty against any person, 
the Secretary must provide to such a 
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person a notice of the proposed pen-
alty. Such notice must inform the per-
son that such person can choose (in 
writing within 30 days after receipt of 
the notice) to have the procedures of 
paragraph (c) of this section (in lieu of 
those in paragraph (b) of this section) 
apply with respect to such assessment. 

(b)(1) Unless a person elects, within 
30 calendar days after receipt of a no-
tice under paragraph (a) of this section, 
to have paragraph (c) of this section 
apply with respect to the civil penalty 
under paragraph (a), the Secretary will 
assess the penalty, by order, after pro-
viding an opportunity for an agency 
hearing under 5 U.S.C. 554, before an 
administrative law judge appointed 
under 5 U.S.C. 3105, and making a de-
termination of violation on the record. 
Such assessment order will include the 
administrative law judge’s findings and 
the basis for such assessment. 

(2) Any person against whom the Sec-
retary assesses a penalty under this 
paragraph may, within 60 calendar 
days after the date of the order assess-
ing such penalty, initiate action in the 
United States Court of Appeals for the 
appropriate judicial circuit for judicial 
review of such order in accordance with 
5 U.S.C. chapter 7. The court will have 
jurisdiction to enter a judgment af-
firming, modifying, or setting aside in 
whole or in part, the order of the Sec-
retary, or the court may remand the 
proceeding to the Secretary for such 
further action as the court may direct. 

(c)(1) In the case of any civil penalty 
with respect to which the procedures of 
this paragraph have been elected, the 
Secretary will promptly assess such 
penalty, by order, after the date of the 
receipt of the notice under paragraph 
(a) of this section of the proposed pen-
alty. 

(2) If the person has not paid the civil 
penalty within 60 calendar days after 
the assessment has been made under 
paragraph (c)(1) of this section, the 
Secretary will institute an action in 
the appropriate District Court of the 
United States for an order affirming 
the assessment of the civil penalty. 
The court will have authority to re-
view de novo the law and the facts in-
volved and jurisdiction to enter a judg-
ment enforcing, modifying, and enforc-

ing as so modified, or setting aside in 
whole or in part, such assessment. 

(3) Any election to have this para-
graph apply can only be revoked with 
the consent of the Secretary. 

(d) If any person fails to pay an as-
sessment of a civil penalty after it has 
become a final and unappealable order 
under paragraph (b) of this section, or 
after the appropriate District Court 
has entered final judgment in favor of 
the Secretary under paragraph (c) of 
this section, the Secretary will insti-
tute an action to recover the amount 
of such penalty in any appropriate Dis-
trict Court of the United States. In 
such action, the validity and appro-
priateness of such final assessment 
order or judgment will not be subject 
to review. 

(e)(1) In accordance with the provi-
sions of sections 333(d)(5)(A) and 345 of 
the Act and notwithstanding the provi-
sions of title 28, United States Code, or 
Section 502(c) of the Department of En-
ergy Organization Act, the General 
Counsel of the Department of Energy 
(or any attorney or attorneys within 
DOE designated by the Secretary) will 
represent the Secretary, and will su-
pervise, conduct, and argue any civil 
litigation to which paragraph (c) of 
this section applies (including any re-
lated collection action under paragraph 
(d) of this section) in a court of the 
United States or in any other court, 
except the Supreme Court of the 
United States. However, the Secretary 
or the General Counsel will consult 
with the Attorney General concerning 
such litigation and the Attorney Gen-
eral will provide, on request, such as-
sistance in the conduct of such litiga-
tion as may be appropriate. 

(2) In accordance with the provisions 
of sections 333(d)(5)(B) and 345 of the 
Act, and subject to the provisions of 
Section 502(c) of the Department of En-
ergy Organization Act, the Secretary 
will be represented by the Attorney 
General, or the Solicitor General, as 
appropriate, in actions under this sec-
tion, except to the extent provided in 
paragraph (e)(1) of this section. 

(3) In accordance with the provisions 
of Section 333(d)(5)(c) and 345 of the 
Act, Section 402(d) of the Department 
of Energy Organization Act will not 
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apply with respect to the function of 
the Secretary under this section.

APPENDIX A TO SUBPART K OF PART 
431—SAMPLING PLAN FOR ENFORCE-
MENT TESTING OF ELECTRIC MOTORS 

Step 1. The first sample size (n1) must be 
five or more units. 

Step 2. Compute the mean (X̄1 of the meas-
ured energy performance of the n1 units in 
the first sample as follows:

X
n

Xi
i

n

1
1 1

1
1

1

=
=
∑ ( )

where Xi is the measured full-load efficiency 
of unit i. 

Step 3. Compute the sample standard devi-
ation (S1) of the measured full-load effi-
ciency of the n1 units in the first sample as 
follows:
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Step 4. Compute the standard error 
(SE(X̄1)) of the mean full-load efficiency of 
the first sample as follows:

SE X
S

n
1

1

1

3( ) = ( )

Step 5. Compute the lower control limit 
(LCL1) for the mean of the first sample using 
RE as the desired mean as follows:

LCL RE tSE X1 1 4= − ( ) ( )

where: RE is the applicable EPCA nominal 
full-load efficiency when the test is to deter-
mine compliance with the applicable statu-
tory standard, or is the labeled nominal full-
load efficiency when the test is to determine 
compliance with the labeled efficiency value, 
and t is the 2.5th percentile of a t-distribu-
tion for a sample size of n1, which yields a 
97.5 percent confidence level for a one-tailed 
t-test. 

Step 6. Compare the mean of the first sam-
ple (X̄1) with the lower control limit (LCL1) 
to determine one of the following: 

(i) If the mean of the first sample is below 
the lower control limit, then the basic model 
is in non-compliance and testing is at an 
end. 

(ii) If the mean is equal to or greater than 
the lower control limit, no final determina-
tion of compliance or non-compliance can be 
made; proceed to Step 7. 

Step 7. Determine the recommended sam-
ple size (n) as follows:

n
tS RE

RE RE
= −

−
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20 0 2
5
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where S1, RE and t have the values used in 
Steps 3 and 5, respectively. The factor

120 0 2

20 0 2

−
−

.

( . )

RE

RE RE
is based on a 20 percent tolerance in the 
total power loss at full-load and fixed output 
power. 

Given the value of n, determine one of the 
following: 

(i) If the value of n is less than or equal to 
n 1 and if the mean energy efficiency of the 
first sample (X̄1) is equal to or greater than 
the lower control limit (LCL1), the basic 
model is in compliance and testing is at an 
end. 

(ii) If the value of n is greater than n1, the 
basic model is in non-compliance. The size of 
a second sample n2 is determined to be the 
smallest integer equal to or greater than the 
difference n¥n1. If the value of n2 so cal-
culated is greater than 20¥n1, set n2 equal to 
20¥n1. 

Step 8. Compute the combined (X̄2) mean of 
the measured energy performance of the n1 
and n2 units of the combined first and second 
samples as follows:

X
n n

Xi
i

n n

2
1 2 1

1
6

1 2

=
+ =

+

∑ ( )

Step 9. Compute the standard error 
(SE(X̄2)) of the mean full-load efficiency of 
the n1 and n2 units in the combined first and 
second samples as follows:

SE X
S

n n
( ) (2

1

1 2

7)=
+

(Note that S1 is the value obtained above in 
Step 3.) 

Step 10. Set the lower control limit (LCL2) 
to,

LCL RE tSE X b ac2 2
28 4= − −( ) ( )

where t has the value obtained in Step 5, and 
compare the combined sample mean (X̄2) to 
the lower control limit (LCL2) to find one of 
the following: 

(i) If the mean of the combined sample (X̄2) 
is less than the lower control limit (LCL2), 
the basic model is in non-compliance and 
testing is at an end. 

(ii) If the mean of the combined sample 
(X̄2) is equal to or greater than the lower 
control limit (LCL2), the basic model is in 
compliance and testing is at an end. 
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MANUFACTURER-OPTION TESTING 

If a determination of non-compliance is 
made in Steps 6, 7 or 10, of this appendix A, 
the manufacturer may request that addi-
tional testing be conducted, in accordance 
with the following procedures. 

Step A. The manufacturer requests that an 
additional number, n3, of units be tested, 
with n3 chosen such that n1 + n2 + n3 does not 
exceed 20. 

Step B. Compute the mean full-load effi-
ciency, standard error, and lower control 
limit of the new combined sample in accord-
ance with the procedures prescribed in Steps 
8, 9, and 10, of this appendix A. 

Step C. Compare the mean performance of 
the new combined sample to the lower con-
trol limit (LCL2) to determine one of the fol-
lowing: 

(a) If the new combined sample mean is 
equal to or greater than the lower control 
limit, the basic model is in compliance and 
testing is at an end. 

(b) If the new combined sample mean is 
less than the lower control limit and the 
value of n1 + n2 + n3 is less than 20, the man-
ufacturer may request that additional units 
be tested. The total of all units tested may 
not exceed 20. Steps A, B, and C are then re-
peated. 

(c) Otherwise, the basic model is deter-
mined to be in non-compliance.

Subpart L—General Provisions

SOURCE: 69 FR 61941, Oct. 21, 2004, unless 
otherwise noted.

§ 431.201 Petitions for waiver, and ap-
plications for interim waiver, of test 
procedure. 

(a) General criteria. (1) Any interested 
person may submit a petition to waive 
for a particular basic model any re-
quirements of §§ 431.16, 431.76, 431.86, 
431.96, and 431.106 of this part, upon the 
grounds that either the basic model 
contains one or more design character-
istics which prevent testing of the 
basic model according to the prescribed 
test procedures, or the prescribed test 
procedures may evaluate the basic 
model in a manner so unrepresentative 
of its true energy consumption charac-
teristics as to provide materially inac-
curate comparative data. 

(2) Any person who has submitted a 
Petition for Waiver as provided in this 
subpart, may also file an Application 
for Interim Waiver of the applicable 
test procedure requirements. 

(b) Submission, content, and publica-
tion. (1) You must submit your Peti-
tion for Waiver in triplicate, to the As-
sistant Secretary for Energy Efficiency 
and Renewable Energy, U.S. Depart-
ment of Energy. Each Petition for 
Waiver must: 

(i) Identify the particular basic 
model(s) for which a waiver is re-
quested, the design characteristic(s) 
constituting the grounds for the peti-
tion, and the specific requirements 
sought to be waived, and must discuss 
in detail the need for the requested 
waiver; 

(ii) Identify manufacturers of all 
other basic models marketed in the 
United States and known to the peti-
tioner to incorporate similar design 
characteristic(s); 

(iii) Include any alternate test proce-
dures known to the petitioner to evalu-
ate the characteristics of the basic 
model in a manner representative of its 
energy consumption; and 

(iv) Be signed by you or by an au-
thorized representative. In accordance 
with the provisions set forth in 10 CFR 
1004.11, any request for confidential 
treatment of any information con-
tained in a Petition for Waiver or in 
supporting documentation must be ac-
companied by a copy of the petition, 
application or supporting documenta-
tion from which the information 
claimed to be confidential has been de-
leted. DOE will publish in the FEDERAL 
REGISTER the petition and supporting 
documents from which confidential in-
formation, as determined by DOE, has 
been deleted in accordance with 10 CFR 
1004.11 and will solicit comments, data 
and information with respect to the de-
termination of the petition. 

(2) You must submit any Application 
for Interim Waiver in triplicate, with 
the required three copies of the Peti-
tion for Waiver, to the Assistant Sec-
retary for Energy Efficiency and Re-
newable Energy, U.S. Department of 
Energy. Each Application for Interim 
Waiver must reference the Petition for 
Waiver by identifying the particular 
basic model(s) for which you seek a 
waiver and temporary exception. Each 
Application for Interim Waiver must 
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